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(a) Compiete. then tne date of the 1irst request may be
used when appiving suosection (8. or

(b) Incompiete, then the date of the subsequent request
must be used when appiving subsection (3) even though the
physical plant improvements may be completed and fully
utilized prior to that date.

(11) The departmen: shall respond. in writing. not later
than sixty days atter receipt of a complete request.

(12) If the contractor does not use the funds for the
purpose for which they were granted. the department shall
immediately recoup the misspent or unused funds.

(13) When any physical plant improvements made under
subsection (1 or (2) results in a change 1n licensed beds.
any rate add-on granted will be subject to the provisions
revarding the number of licensed beds. patient days. occu-
pancy. etc.. inciuded 1n this chapter.

(14) All rate compenents to fund the Medicaid share of
nursine facihty new censtruction or refurbishing proiects
costing in excess of one million two hundred thousand
dotlars. or proiects recuiring state or federal certificate of
need approval. shall be based upon a minimum facility
occupancy of eicht-five percent for the nursing services,
food. administrative. ogerational and property cost centers.
and the return on invesiment (ROD rate component. during
the initial rate period in which the adiustment is granted.
These same component rates shall be based upon a minimum
facility occupancy of ninets percent for all rate periods after
the initial rate period

AMENDATORY SECTION (Amending Order 2025, filed
9/16/83)

WAC 388-96-813 Suspension of payment. (1)
Payments to a congractor may be withheld by the department
in each of the following circumstances:

(2) A required report is not properly completed and filed
by the contractor within the appropriate time period, includ-
ing any approved extensions. Payments will be released as
soon as a properly completed report is received.

(b) Auditors or other authorized department personnel
in the course of their duties are refused access to a nursing
((Beme)) facility or are not provided with existing appropri-
ate records. Payvments will be released as soon as such
access or records are provided.

(c) A refund in connection with a preliminarv or final
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bty for c-2 or more nersine facthites or
~ined oy preliminary

“ires imeosed by the

overnavmeni
other debt 1o the depurtimani 2y Je!

settiement. final settlement, o
densartment. third-panty ez - sources. reaches or
excands fifty thousand doilars, whether subiect 1o eood faith

dispute or not.

and for ezcn sebseoeen: inoredse in hability

reachine or excesding tw2aiy-five thousand dollars. Pav-

ments will be released as soon as :racticablc after acceptable
security is provided or refund to the d et 1s made.

(2) No payment will 22 withreld u 1 written notifica-

tion of the suspension is girente ‘he contractor. stating the

reason ((Hresafor)) tor the withhoiding, 2xcest that neither a

recuest 1o pursue adminisirative reaview vader WAC 388-96-

904 nor commencemern: of judicial review, as mav be

available to the contractor in law. shall delav suspension of

pavment.

AMENDATORY SECTICN (Amending Order 3133, filed
5/31/91. effective T/1/911

WAC 388-96-901 Disputes. (i) It a reimbursement
rate issued (o a contractor s belizved to be incomect because
it is based on errors or omissicons by the contractor or
department. the contracior may reguest an adjustment
pursuant to WAC 388-96-702. Pursuant to WAC 388-96-
904(1) a contractor may within twenn -eight days request an
administrative review aftzr notification of an adjustment or
refusal to adjust.

(2) For all nursing
pavment rates effective on or
settiements and audits issued on or after Julv 1. 1995,
recardless of what periods the settlements or audits mayv
cover. if a contractor wish2s (o contest the way in which a
department rule((-eonirsspravsion—3spon
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& methodoloer)) was applied to the contractor by
the department, e.g.. in seiing a ((ssmrbessement)) pavment
rate or determining a disaiiowance at audit. it shall ((frest))
pursue the administrative review process set out in WAC

388-96-904.
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) If a contractor
l \ahdm of a statute, rule((s)) or
contract prowsxon or ((pes t)) wishes to bring a
challence based in whole or m part on federal law. including
but not limited to issues of procedural or substantive
compliance with the federal Medicaid minimum payment
standard known as the Borza Amendment. found at 42 USC

wxshes to challenge the ]e

settlement or rate adjustment is not paid by the contractor
when due. The amount withheld will be limited to the
unpaid amount of the refund and anv accumulated interest

1396a (aX 13 A) and in {ederal regulation. as it applies to
long-term care facility services. the adminisirative review
procedure authorized in WAC 388-96-904 mav not be used

owed to the deoartment as authorized bv this chapter and

for these purooses. This oronibition shall acplv regardless

chapter 74.46 RCW.
(d) Payment for the fnal ((ths) sixty days of service
under a contrac: will be held in the absence of adeauate

of whether the contractor wishes to obtain a decision or
ruling on an issue of vaiiditv or federal compliance or
wishes onlv to make a recard {or the curpose of subsequent

alternate securitv acceptable to the denartment pending final
settlement when the contract is terminated.

(¢} Pavment for sersices at anv time during the contract

siod in the absence of adequate altemnate secuntv accept-

abl:: to the deoartmen:. iV a contractor’s net Medicaid

judicial review.
(4) ((Fredepn
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contractor wishes to challenge the legal validitv of a statute.
rule or contract provision relating to the Medicaid pavment
rate svstem. or wishes (o bring 2 challenge based in whole
or in part on federal law, it mus: brng such action de novo
in a court of proper jurisdiction as mav be provided bv law.

AMENDATORY SECTION (Amending Order 3737, filed
5/26/94, effective 6/26/94)

WAC 388-96-904 Administrative review—:
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At e==—1) The provisions of this

S oncormolon wongn the required pertod

—atiment shai o within sinty calendar davs
» of the Jonterzace. reader a decision 1n
Wrlnge addressing che issues saised. uniess the department s
waiting tor adersonai documentanon or informaton request-
ed from the contraltor pursuant W subsecton (3) of this
section. in wnich case the sixtv-dav period shall not com-
mence anil the d2conment s receint of such documentation
or inferm ar until exoration of the tme allowed to
provigs it ne decision letter shall include a nouce of
dismissal of ali 'ssues which cannot be decided due to
missing documeniation or iniormation requested.

(5) A contracior sezking further review of a decision
issued pursuant (o subsection (4) of this section:

{a: Shall recu2st. in writing, signed by one of the
individuals authernized by subsection (10 of this section,
within twentv-e:ght calendar davs after receiving the

depariment’s decision letter, an adivdicauve proceeding (o be

After he Jonsiush

ation

section 5h.l“ appiv (0 admmm— e review of all nursing

conducied by 2 oresiding officer emploved bv the

tacthity pavment rates effective == and after Juls 1993,

department’s or:122 of appeais: or

and to administratve review o 2il audits and settlements
issued on or after this date. re:_rdizss of what pavment

(bi Shall file. in the eventthe parties are able to
stipularz 10 a record that can serve as the record for judicial

period the audit or settlemen: —av cover. Contractors

review, a petnion jor qudicial review pursuant to RCW

seeking to appeal or take excepticn to an action or detarmi-

34.05.570¢3).

nation of the deparment reldtine @O the contractor’s pavment
rate. audit or settlement. or 0[he'~'~ se affecting the level of

The contracior shall be deemed to have received notice
of the denartmeni’'s conference decision tive calendar davs

pavment to the contractor. shall secuest an administratve

after the date of the decision letter. unless the contractor can

review conference in writing winin twentv-eight calendar

provide proof of lat er rccem(

davs atter recerving notice of (=2 deoartment’s action or
The comracxor s'".nl‘x be deemed to have

determination.

(61 The scoce an adiudicative proceeding shall be
himited to the issues soeciﬁcanv raised by the contractor at

received notice five calendar J:vs after the date of the

the admisistrative review conference and addressed in the

notification letter. uniess the contristor ¢an provide proot of

department’s decision letter. The contractor shall be deemed

later receipt. The contractor’s rzzuest for administrative

1o have waived al! issues which could have been raised by

review shall be signed by the co-tracior or by a partner.

the contractor r2iatine to the challeneed determination or

officer or authornized emplovee o :hz contractor. shall state

action. but which were not pursued at the conference and

the particular tssues raised and inciude all necessarv supcort-

addressed in the decartment’s decision letter.

ine documentaton or other infor*‘-'ion
(2) After receiving a reques: Jor administrative review

(7) If the contractor wishes (o have further review of

meeting the cntena |n subsecticn (1; or rhxs secuon th

anv issue dismissed bv the department for failure to supply
needed or reguesied information or documentation, the issue

shall be considered by the presiding officer for the purpose

ence to be held wnhm ninety calendar da\'s afler receiving

of uphoiding the desartment's dismissal. reinstating the issue

the contractor’s request. By agrezment this time mav be

and remanding tor further agency staff action or reinstating

extended up to sixtv additional da+s. but a conference shall

the issue and rendzring a decision on the merits.

not be scheduled or held bevond ¢z2 hundred fiftv calendar

davs after the department receives the contractor's request

(8) An adiudicative proceeding shall be conducted in
accordance with this chaoter. chaoter 388-08 WAC and

for administrative review. The corrzrenc2 mav be conducted

chapter 32.05 RCW _ In the event of a conflict between the

by telephone.
(3) At least fourteen calendar davs prior 10 the sched-

provisions of this chapter and chapter 383-08 WAC. the

provisions of this chaoter shall prevail. The presiding officer

uled date of the administrative -z2view conference. the

assigned bv the decartment's office of appeals to conduct an

contractor must supplv the addii.onal documentation or

adiudicative procezding and who conducts the proceeding

information upon which the con:-zcior intends to relv in

shall rencder the final agency decision.

presenting its case. In addition, the Jerartment mav request
atanv time prior to issuing a decis:>n anv documentation or

{9 The office of appeals shall issue an order dismissing
an adiudicative procezding requested under subsection (S)a).

information needed to decide tn2 issues raised and the

unless within two hundred seventv davs after the office of

contracior must comopis with such = rzguest within fourieen

appeals receives the aoplication or request for an adjudica-

calendar davs after it is receive:  This period mav he

tive proczading

extended up to tourezn additionz” calsndar davs for good
cause shown if the contractor r22c2<is an extension in

(2} Ajiissues Rave been resolved by a wntien sertlement
Jureement betaesn the Contracior and the depantment signed

wrinng received by the Jepartmer: -2 rc expiration of the

bv bath and tiled with the offics of appeals: or

initial fourteen dav period. Issues < =05 cannot be decidad
or resolved due wo a coriracior's U2 oz o provide requesied

(b) An adicdicanve proczedine has be=n held for all

1ssues not resobved and the evidentany record. including all

Fmercsnes
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rebuttal evidence and posi-hearing or other briefing. is
closed.

This time limit mav be extended thirty additonal davg
for good cause shown upon the motion of either partv made
prior to the expiration of the initial two hundred seventv dav
period. It shall be the responsibilitv of the contractor to
request that hearings be scheduled and ensure that settlement
agreements are signed and filed with the office of appeals in
order to comply with the time limit set forth in this subsec-
tion,

{10y Anv pantv dissatisfied with a decision or an order
of dismissal of the office of appeals may file a petition for

WSR 95-14-119

Reasons for this Finding: A harvestable surplus of
salmon is avaiiable for the troll fleet. These rules are
adopted at the recommendation of the Pacific Fisheries
Management Council. in accordance with preseason fishing

plans.
Effeciive Date of Rule: Immediately.
July 19, 1993
Ed Manary
for Robert Turner
Director

\

NEW SECTION

recoasideration within ten davs after the decision or order of
dismissal ts served on such partv. The petition shall state
the specific erounds upon which relief is sought. The time
for seeking reconsideration mayv be extended by the presiding
officer for good cause upon motion of either partv. The
presiding officer shall rule on a petition for reconsideration
and may seek additional arzument, briefing. testimony or
other evidence if deemed necessarv. Filing a petition for
reconsideration shall not be a requisite for seeking judicial
review: however, if a peution is filed by either party, the
agency decision shall not be deemed final untl a ruling is
made bv the presiding officer.

{11) A contractor dissatsiied with a decision or an order
of dismissal of the office of appeals mav file a petition for
judicial review pursuant to RCW 34.05.570(3).

REPEALER

The following sections of the Washington Administra-
tive Code are repealed:

WAC 388-96-216 Deadline for completion of
audits.

Retumn on investment—Effect
of funding granted under WAC
388-96-774, 388-96-776, and
388-96-777.

Recoupment of undisputed
overpayments.

WAC 388-96-753

WAC 388-96-902

WSR 95-16-002
EMERGENCY RULES
. DEPARTMENT OF
‘\\ FISH AND WILDLIFE

(Fisheres)
{Order 95-89—Filed July 19, 1995, 4 10 p.m.]
Date of Addption: July 19, 1995

Purpose: Commcrcml ﬁshmz regulations.

Citation of Ex1stm2 Rules Affected by this Order:
Amending WAC 270-24.020.

Statutory Author\'it_v for Adoption: RCW 75.08.080.

Pursuant to RCW\34.03.350 the agency for good cause
finds that immediate adoption. amendment, or repeal of a
rule is necessary for the, preservation of the public health,
safety, or general wc!farc and that observing the time
requirements of notice and opportunity to comment upon
adoption of a permanent rule uould be contrary to the public
interest.

WAC 220-24.02000% Commercial salmon troll.
Notwithstanding the provisions of WAC 220-24-010, 220-24-
020 and WAC 220-24-030, effective immediately unti!
further notice it is unlaw{ul to fish for or possess salmon
taken for commercial purposes with troll gear from those
waters west of the Bonilla-Tatoosh, the Pacific Ocean and
waters west of the Buoy 10 Line at the mouth of the
Columbia River, .except as provided for in this section:

(@) In uatcrs north of Carroll Island (48°00° (8" N)
it is lawful to fish for and possess all salmon species other
than chinook sa lmon on the following days:

August 5 ths ouch August 8

August 12 mrouah August 15

August 19 throuzh August 22

August 26 through Amust 29

September 2 throu0h September 5, and

September 9 throu0h September 12, 1995.

(b) All salmon takcn during the four day open periods
provided for in this subsection must be sold within 24 hours
of the closing date of each fishery and must be sold within
the open Salmon Managemeat and Catch Reporting Area or
in an immediately adjacent closed Salmon Management and
Catch Reporting Area.

(c) Lawful terminal g2ar during the fishing period
provided for in this subsection is restricted to flashers with
barbless. bare. blued hooks or flashers with barbless hooks
and pink hoochies 3 inches or less.

(d) No vessel may lam.'or possess more than 80 coho
salmon in each of the four dﬂ) open periods provided for in
this subsection. \

(2) In the fisheries aulhorized in this scction

(a) No coho salmon smaller than 16 inches in total
length may be taken or retamed\ Except that frozen salmon
taken in this fishery may be landed pursuant to WAC 220-
20-015.

(b} It is unlawful to fish for on possess salmon taken for
commercial purposes with gear other than troll geac.

(¢) It is unlawful to land salmon taken south of Cape
Falcon in any port north of Cape glcon except when the
waters north of Cape Falcon are clased. It is unlawful to
take or retain chinook south of Cape Falcon that are less
than 26 inches in length.

Emergency




